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§15.107 How does HUD handle re-
quests that involve classified
records?

If your request involves the release of
documents that are classified under
Executive Order 12958, HUD will refer
your request and the pertinent docu-
ments to the originating agency for
processing according to the require-
ments of §15.104(a). HUD may refuse to
confirm or deny the existence of the re-
quested information if the originating
agency determines that the fact of its
existence is itself classified.

§15.108 What are HUD’s policies con-
cerning designating confidential
commercial or financial informa-
tion under Exemption 4 of the FOIA
and responding to requests for
business information?

(a) HUD’s general policy concerning
business information which may be con-
sidered as confidential commercial or fi-
nancial information. Except as provided
in this section or otherwise required by
law, HUD officers and employees may
not disclose business information
which is considered as confidential
commercial or financial information to
anyone other than to HUD officers or
employees who are properly entitled to
the information to perform their offi-
cial duties.

(b) How does a submitter make a claim
that business information is confidential
commercial or financial information? (1) If
you are a submitter, you may request
confidential treatment of business in-
formation at the time the information
is submitted to HUD or within a rea-
sonable time after it is submitted.

(2) To obtain a designation of con-
fidentiality, you must:

(i) Support your request with an au-
thorized statement or a certification
giving the facts and the legal justifica-
tion for your request and stating that
the information has not been made
public; and

(ii) Clearly designate the information
that you consider confidential.

(3) Your designation of confiden-
tiality will expire 10 years after the
date the information was submitted to
HUD, unless you have provided a rea-
sonable explanation for a later expira-
tion date.
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(¢c) How will HUD respond to a request
for business information? If the informa-
tion requested has been designated in
good faith by the submitter as informa-
tion to be protected under 5 U.S.C.
552(b)(4) (‘““Exemption 4’’) or if HUD has
reason to believe that the information
may be protected by Exemption 4, HUD
shall:

(1) Unless an exception in paragraph
(c)(2) of this section applies, promptly
notify the submitter about the request
or the administrative appeal and give
the submitter 10 working days to sub-
mit a written objection to disclosure.
HUD will describe the requested busi-
ness information or will provide copies
of all or a portion of the records;

(2) If any of the following cir-
cumstances apply, HUD will not notify
the submitter:

(i) HUD determines that the informa-
tion should not be disclosed;

(ii) The information has been pub-
lished lawfully or has been made avail-
able officially to the public;

(3) A law other than FOIA requires
HUD to disclose the information;

(4) A HUD regulation requires HUD
to disclose the information. The regu-
lation must:

(i) Have been adopted pursuant to no-
tice and public comment; and

(ii) Specify narrow classes of records
submitted to HUD that are to be re-
leased under the FOIA.

(d) Notice to requester. At the same
time HUD notifies the submitter, HUD
will also notify the requester that the
request is subject to the provisions of
this section and that the submitter is
being afforded an opportunity to object
to disclosure of the information.

(e) Opportunity to object to disclosure.
If the submitter timely objects to dis-
closure, HUD will consider the submit-
ter’s objections, but will not be bound
by them. HUD generally will not con-
sider conclusory statements that par-
ticular information would be useful to
competitors or would impair sales, or
other similar statements, sufficient to
justify confidential treatment. Infor-
mation provided by a submitter or its
designee may itself be subject to dis-
closure under the FOIA.

(f) Notice of intent to disclose. If after
considering the submitter’s objections,
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HUD decides to disclose business infor-
mation over the objection of a sub-
mitter, HUD will send a written notice
of intent to disclose to both the sub-
mitter and the requester. HUD will
send these notices at least 10 working
days before the specified disclosure
date. The notices will include:

(1) A statement of the reasons why
HUD rejected the submitter’s disclo-
sure objections;

(2) A description of the business in-
formation to be disclosed; and

(3) A disclosure date.

(g) What other policies apply to a sub-
mitter?

(1) HUD notice of FOIA lawsuit. HUD
will promptly notify the submitter of
any suit to compel HUD to disclose
business information.

(2) Determination of confidentiality.
HUD will not determine the validity of
any request for confidentiality until
HUD receives a request for disclosure
of the information.

(38) Current mailing address for the sub-
mitter. Each submitter must give HUD
a mailing address for receipt of any no-
tices under this section, and must no-
tify HUD of any change of address.

§15.109 How will HUD respond to a re-
quest for information from Form
HUD-92410 (Statement of Profit and
Loss)?

(a) To whom will HUD disclose the in-
formation? HUD will release informa-
tion from Form HUD-92410 (or a HUD
approved substitute form that the
mortgagor may have submitted) only
to eligible potential purchasers and
only during the period specified by
HUD for the mortgage sale.

(b) Under what conditions will HUD re-
lease such information? HUD will release
the information only if all of the fol-
lowing three conditions are met:

(1) The information concerns a
project that is subject to a HUD-held
mortgage which HUD is selling under
the authority of sections 207 (k) and (1)
of the National Housing Act (12 U.S.C.
1713 (k) and (1)) or section 7(i)(3) of the
Department of Housing and Urban De-
velopment Act (42 U.S.C. 3535(i)(3)).

(2) The eligible potential purchasers
have agreed to:

(i) Keep the information confidential;

(ii) Disclose the information only to
potential investors in the mortgage

§15.110

and only for the period specified by
HUD for the mortgage sale and to no-
tify those potential purchasers of their
obligations under this section;

(iii) Use the information only to
evaluate the mortgage in connection
with the mortgage sale; and

(iv) To follow disclosure procedures
for that sale that have been established
by the Secretary.

(3) The potential investors in the
mortgage have agreed to keep the in-
formation confidential and to use the
information only to evaluate the mort-
gage in connection with their invest-
ment decision.

(¢c) To whom may potential investors
disclose such information? Potential in-
vestors in the mortgage may disclose
the information to other entities only
if the disclosure is:

(1) Necessary for the investor’s eval-
uation of the mortgage;

(2) Made in accordance with disclo-
sure procedures for the specific sale
that have been established by HUD;
and

(3) Limited to the period specified by
HUD for the mortgage sale.

(d) What sanctions are available for im-
proper disclosure of such information? An
eligible potential purchaser or a poten-
tial investor (who has received the in-
formation from a potential purchaser
and has been notified by that entity of
its obligations under paragraph (b) of
this section), who discloses informa-
tion from Form HUD-92410 in violation
of this section, may be subject to sanc-
tions under part 24 of this title.

§15.110 What fees will HUD charge?

(a) How will HUD determine your fee?
HUD will determine your fee based on
which category of requester you are in
and on the other provisions of this sec-
tion. With your request, you should
submit information to help HUD deter-
mine the proper category. If HUD can-
not tell from your request, or if HUD
has reason to doubt the use to which
the records will be put, HUD will ask
you to provide additional information
before assigning the request to a spe-
cific category.

(b) What are the categories of request-
ers? (1) Commercial use requester. You
are a commercial use requester if you
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